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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 

 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties call the department rendering the 

decision to request argument and to specify what issues are to be argued. Calling counsel 

or self-represented parties requesting argument must advise all other affected counsel and 

self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 

1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 

encourages fax or email notification to the department of the request to argue and 

specification of issues to be argued – with a strong preference for email notification.  

Dept. 34’s Fax Number is: (925) 608-2693.  Dept. 34’s email address is: 

dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 

communication with the department except as expressly and specifically authorized by the 

court.  Any emails received in contravention of this order will be disregarded by the court 

and may subject the offending party to sanctions. 

 

Courtesy Copies at the Hearing and CourtCall Appearances 

If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 

parties are to appear personally in court and have ready to present to the court courtesy 

copies of any papers they intend to refer to during the hearing. Parties may appear via 

CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 

approved by the court in advance of the hearing. 

Submission of Orders After Hearing in Department 34 Cases 

The prevailing party must prepare an order after hearing in accordance with the 

requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 

court’s tentative ruling must be attached to the proposed order when submitted to the 

court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC13-00889 

CASE NAME: O'MALLEY VS. SANCHEZ 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Appearance required. 
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 2.  TIME:  9:00   CASE#: MSC14-00080 

CASE NAME: LANDCORE VS. ATWAL 

HEARING ON MOTION FOR ORDER COMPELLING PRODUCTION OF DOCUMENTS 

FILED BY BALJINDER PAL ATHWAL 

* TENTATIVE RULING: * 

 

Appearance required. 

  

 3.  TIME:  9:00   CASE#: MSC14-00222 

CASE NAME: MEZA VS. SAVOD 

HEARING ON MOTION FOR SUMMARY JUDGMENT 

FILED BY ROXANNE KING, STEPHEN KING 

* TENTATIVE RULING: * 

 

On December 7, 2016, a dismissal with prejudice was entered with respect to the moving 

parties.  As a result, the motion is off-calendar. 

  

 4.  TIME:  9:00   CASE#: MSC14-01460 

CASE NAME: SHELL WESTERN STATES FED VS. LARRY WIGLEY 

HEARING ON MOTION FOR ATTORNEYS' FEES 

FILED BY SHELL WESTERN STATES FEDERAL CREDIT UNION, et al. 

* TENTATIVE RULING: * 

 

The arbitration award states that Larry Wigley is to pay Claimant Shell Western States 

Credit Union’s attorney fees and costs “based upon a showing by Shell Western States 

Federal Credit Union that such incurred fees and costs have been paid.”  No such proof of 

payment has been provided.  The motion is therefore denied without prejudice to its being 

renewed, with the appropriate evidence of payment. 

  

 5.  TIME:  9:00   CASE#: MSC14-01460 

CASE NAME: SHELL WESTERN STATES FED VS. LARRY WIGLEY 

HEARING ON MOTION FOR ATTORNEY'S FEES 

FILED BY SHELL WESTERN STATES FEDERAL CREDIT UNION 

* TENTATIVE RULING: * 

 

The arbitration award states that Larry Wigley is to pay Claimant Shell Western States 

Credit Union’s attorney fees and costs “based upon a showing by Shell Western States 

Federal Credit Union that such incurred fees and costs have been paid.”  No such proof of 

payment has been provided.  The motion is therefore denied without prejudice to its being 

renewed, with the appropriate evidence of payment. 
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 6.  TIME:  9:00   CASE#: MSC14-01460 

CASE NAME: SHELL WESTERN STATES FED VS. LARRY WIGLEY 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Appearance required.  CourtCall is acceptable if no party calls to contest the tentative 

rulings in Line 4 and 5. 

  

 7.  TIME:  9:00   CASE#: MSC14-02349 

CASE NAME: DUMAS VS. BANK OF AMERICA 

HEARING ON MOTION TO COMPEL DUMAS' RESP. TO REQ. FOR PROD., SET 2 

FILED BY BANK OF AMERICA, N.A. 

* TENTATIVE RULING: * 

 

Continued at the request of the parties to February 3, 2017. 

  

 8.  TIME:  9:00   CASE#: MSC14-02349 

CASE NAME: DUMAS VS BANK OF AMERICA 

HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 

FILED BY BANK OF AMERICA, N.A. 

* TENTATIVE RULING: * 

 

Continued at the request of the parties to February 3, 2017. 

  

 9.  TIME:  9:00   CASE#: MSC14-02349 

CASE NAME: DUMAS VS BANK OF AMERICA 

HEARING ON MOTION TO COMPEL DUMAS' RESP. TO SPECIAL INTERROGATORIES 

FILED BY BANK OF AMERICA, N.A. 

* TENTATIVE RULING: * 

 

Continued at the request of the parties to February 3, 2017. 

  

10.  TIME:  9:00   CASE#: MSC14-02349 

CASE NAME: DUMAS VS BANK OF AMERICA 

HEARING ON MOTION TO COMPEL DUMAS' RESP. TO FORM INTERROGATORIES 

FILED BY BANK OF AMERICA, N.A. 

* TENTATIVE RULING: * 

 

Continued at the request of the parties to February 3, 2017. 
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11.  TIME:  9:00   CASE#: MSC15-01239 

CASE NAME: BEDI VS. DHALIWAL 

HEARING ON MOTION FOR ATTORNEY FEES & COSTS PURSUANT TO CCP 425.16 

FILED BY MOHINDER BEDI 

* TENTATIVE RULING: * 

 

Based on the papers filed, attorneys’ fees are awarded in favor of Plaintiff Mohinder Bedi in 

the sum of $20,601.17. 

  

12.  TIME:  9:00   CASE#: MSC15-01239 

CASE NAME: BEDI VS. DHALIWAL 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Appearance required.  If no party contests the ruling in Line 11, appearance may be 

by CourtCall. 

  

13.  TIME:  9:00   CASE#: MSC15-01442 

CASE NAME: SHATNAWI VS. WELLS FARGO BANK 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Continued to January 24, 2017. 

  

14.  TIME:  9:00   CASE#: MSC15-02182 

CASE NAME: BOEDECKER VS. SOLARI 

HEARING ON MOTION FOR SUMMARY JUDGMENT 

FILED BY GEORGE B. BOEDECKER JR 

* TENTATIVE RULING: * 

 

           Plaintiff George B. Boedecker, Jr.’s Motion for Summary Judgment is granted. 

“The motion for summary judgment shall be granted if all the papers submitted show that 

there is no triable issue as to any material fact and that the moving party is entitled to a 

judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c).    

  

 Plaintiff’s Initial Burden of Production 

Plaintiff has the burden of showing there is no defense to the breach of contract cause of 

action. (Code Civ. Proc., § 437c, subd. (a).)  The party moving for summary judgment bears 

an initial burden of production to make a prima facie showing of the nonexistence of any 

triable issue of material fact. Ibid. Plaintiff carries his burden of showing there is no defense 

by producing evidence that establishes each element of his cause of action, entitling him to 

judgment as a matter of law.  CCP § 437c(p)(1).  Unlike the former law, Plaintiff's initial 

burden of proof in moving for summary judgment does not include disproving any 
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affirmative defenses asserted by defendant.  (Code Civ. Proc., § 437c(p)(1); Oldcastle 

Precast, Inc. v. Lumbermens Mutual Casualty Co. (2009) 170 Cal.App.4th 554, 564-565.)     

Plaintiff alleges one cause of action, for breach of contract. The elements are: “(1) the 

existence of a contract, [citation]; (2) performance by the plaintiff or some justification for 

nonperformance, [citation]; (3) failure to perform the contract by the defendant, [citation]; 

and (4) resulting damages to the plaintiff, [citation].” (Western Distrib. Co. v. Diodosio 

(Colo. 1992) 841 P.2d 1053, 1058.)  

 

Plaintiff Produced Evidence Establishing the Elements of Breach of Contract Claim 

 

  Plaintiff has established the existence of the contract.  (SSUMF No. 4.)  The evidence 

supporting this undisputed fact is Boedecker’s Declaration, ¶4 and Exh. A thereto (copy of 

the Note.)  Defendant does not dispute this fact.  Defendant disputes the characterization of 

the Note and the purpose of the loan.  

 

“A note is an instrument which by its terms purports to evidence an unconditional promise 

to pay. [Citation.]”  (Am. Nat. Bank v. Stanfill (1988) 205 Cal.App.3d 1089, 1097.)  Here, 

Solari borrowed $230,000 as a personal loan, which was memorialized in a Note. Solari 

admits that he signed the Note.  Plaintiff performed fully under the terms of the Note by 

wiring the money to Solari on June 24, 2008.  Solari had five years to repay the loan and 

breached the terms of the Note by failing to repay the loan by the June 15, 2013 deadline. 

(SSUMF 14.) As a result, Plaintiff was injured in the amount of the loan plus interest, in the 

amount of $425,464.51.  (SSUMF 17.) 

 

 Plaintiff produced evidence establishing his performance. (SSUMF No.4, Boedecker 

Decl., ¶4.)  Defendant does not dispute this fact. 

 

 Plaintiff produced evidence establishing the breach.  SSUMF Nos. 8, 10, and 14. 

(Boedecker Decl., ¶¶8, and 9.) Chomiak Decl, ¶6 and Exh. C.) Defendant does not dispute 

these facts. 

 

 Plaintiff established the element of damages. SSUMF No. 17 (Chomiak Decl, ¶8 and 

Exh. C thereto (Responses to Requests for Admissions.) Defendant disputes only the 

characterization of the Note, claiming it was a demand note. 

 

  Plaintiff has produced sufficient evidence to shift the burden.  The burden shifts to 

the defendant “to show that a triable issue of one or more material facts exists as to that 

cause of action or a defense thereto.” (Code Civ. Proc., § 437c(p)(1); Oldcastle Precast, Inc. 

v. Lumbermens Mutual Casualty Co. (2009) 170 Cal.App.4th 554, 564-565.     

 

Defendant’s Burden to Establish Triable Issue of Fact 

  Once Plaintiff met his initial burden, the burden shifted to Defendant Solari to 

produce admissible evidence showing a triable issue of fact exists as to that cause of action 

or a defense thereto. “The defendant or cross-defendant shall not rely upon the mere 

allegations or denials of its pleadings to show that a triable issue of material fact exists but, 

instead, shall set forth the specific facts showing that a triable issue of material fact exists 

as to that cause of action or a defense thereto.” CCP § 437c(p)(1).   
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           In order to avert summary judgment, Defendant has to produce substantial 

responsive evidence sufficient to raise a triable issue of fact. “For this purpose, responsive 

evidence that gives rise to no more than mere speculation cannot be regarded as 

substantial, and is insufficient to establish a triable issue of material fact. [Citations.]” 

(Sangster v. Paetkau (1998) 68 Cal.App.4th 151, 162-163.)    

Here, Defendant does not attempt to raise a triable issue of fact as to the establishment of 

the elements of breach of contract claim; instead Defendant argues there are triable issues 

of facts as to two of his affirmative defenses—setoff and usury. Defendant has failed to 

submit evidence sufficient to raise a triable issue of fact as to his affirmative defenses. 

   

Set-Off Defense and CCP §431.70 

 It is undisputed that the $230,000 note was duly executed and under its terms, due 

and unpaid. “There are, however, defenses which operate to discharge the maker of liability 

on a note or to defeat enforcement of the obligation. Claims of a setoff can be raised by way 

of affirmative defense as well as cross-complaint…Setoff is an appropriate defense to an 

action on a promissory note.”  (Am. Nat. Bank v. Stanfill (1988) 205 Cal.App.3d 1089, 

1097.) 

 

          Defendant asserts a set-off defense to Plaintiff’s claims, based on an alleged breach 

of contract by Plaintiff, and a claim for intentional interference with contract.  There is no 

dispute that Defendants’ breach of contract and interference claims were time-barred when 

this action was filed. Defendant asserts that when Plaintiff withdrew his account, his family’s 

account and the Foundation’s account from Creekside, Plaintiff promised to pay Defendant 

$150,000 in exchange for Defendant locating, interviewing and evaluating money managers 

for the accounts.  (DMF, 26.)  Defendant performed much of the work by the first week of 

August 2008.  (DMF, 27, 33-37.)  He was not compensated.  The statute of limitations for 

breach of an oral contract is two years, and thus would have expired in August 2010.  (CCP 

§ 339.) 

 

Solari’s interference claims were based on events occurring in 2008. (SSUMF 15.)  Solari 

claimed Plaintiff interfered with the Foundation’s offer to hire him in 2008.  (SSUMF 19.)  In 

general, a cause of action for intentional interference with contract is governed by a two-

year statute of limitations.  CCP §339. The statute of limitations on this claim would also 

have run in 2010.    

 

The issue is whether there were cross-demands for money existing at the same time 

between the parties where neither demand was barred by the statute of limitations. (Code 

Civ. Proc., § 431.70.) CCP §431.70 provides in part: 

 

Where cross-demands for money have existed between persons at any point 

in time when neither demand was barred by the statute of limitations, and an 

action is thereafter commenced by one such person, the other person may 

assert in the answer the defense of payment in that the two demands are 

compensated so far as they equal each other, notwithstanding that an 

independent action asserting the person's claim would at the time of filing the 

answer be barred by the statute of limitations. 

 

The Promissory Note was executed on June 19, 2008, due and payable on June 15, 2013.  

Defendant maintains Plaintiff had an existing claim prior to June 15, 2013 because the 
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Promissory Note was in actuality a “demand note.”  Plaintiff, on the other hand, claims the 

Promissory Note did not mature until June 2013, so there was no point in time the claims 

co-existed before Defendant’s claims were time-barred.  The court agrees with Plaintiff for 

the following reasons. 

 

              First, the Cal. Supreme Court held in Bagdasarian v. Gragnon (1948) 31 Cal.2d 

744, in regards to a set off for payments on a promissory note, that the party seeking a set 

off is entitled to a set-off with respect to the matured payments, but “had no right to a set-

off as to payments that were not yet due.”  (Bagdasarian v. Gragnon (1948) 31 Cal.2d 744, 

764.)  While the Promissory Note existed before the statute of limitations expired on 

Defendant’s claims, Plaintiff Note had not matured. 

 

            Secondly, there is a bankruptcy case out of the U.S. Bankruptcy Court for the 

Northern District of California, which is persuasive authority as it discusses this very issue 

raised by the facts in this case. (In re Trans-Action Commer. Investors, Ltd. 

(U.S.Bankr.N.D.Cal. June 28, 2002, Nos. 97-46121 T, 97-46123 T) 2002 Bankr. LEXIS 

2139, at *21-24.)  It found that “The use of the phrase "cross-demands" in CCP § 431.70 

supports the view that a claim must have been due and payable to be available for set off.”  

It relied on California case law:   Pavlovich v. Neidhardt, 128 Cal. App. 2d 559, 562, 275 

P.2d 836 (1954), citing Bagdasarian v. Gragnon, 31 Cal. 2d 744, 763-764, 192 P.2d 935 

(1948). 

 

 Finally, Defendant has not submitted evidence that raises a question of fact as the 

whether the Promissory Note was in actuality a “demand note.”  C.R.S.A § 4-3-108 

provides: 

 (a)  A promise or order is "payable on demand" if it (i) states that it is payable on 

demand or at sight, or otherwise indicates that it is payable at the will of the holder, 

or (ii) does not state any time of payment. 

 (b)  A promise or order is "payable at a definite time" if it is payable on elapse of a 

definite period of time after sight or acceptance or at a fixed date or dates or at a 

time or times readily ascertainable at the time the promise or order is issued, subject 

to rights of (i) prepayment, (ii) acceleration, (iii) extension at the option of the 

holder, or (iv) extension to a further definite time at the option of the maker or 

acceptor or automatically upon or after a specified act or event. 

 (c)  If an instrument, payable at a fixed date, is also payable upon demand made 

before the fixed date, the instrument is payable on demand until the fixed date and, 

if demand for payment is not made before that date, becomes payable at a definite 

time on the fixed date. 

 

            The interpretation of a contract is a question of law. (Premier Farm Credit, PCA v. 

W-Cattle, LLC (Colo.App. 2006) 155 P.3d 504, 517.) "The intent of the parties to a contract 

is to be determined primarily from the language of the instrument itself." That "language 

must be examined and construed in harmony with the plain and generally accepted meaning 

of the words used, and reference must be made to all the agreement's provisions." (Ibid.) 

 

  Here, there is no language in the Promissory Note that indicates the Note is payable 

on demand or at sight or that it is payable at the will of the holder.  However, it does state, 

“unless sooner due as hereinafter provided.” It was a promise, "payable at a definite time" 

subject to the right of acceleration. C.R.S.A § 4-3-108(b).  Because of the acceleration 
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clause, Plaintiff had a potential claim, but that fact did not transform the Note into a 

demand note. Plaintiff did not have an unfettered right to demand repayment—he could only 

do so upon a violation of the Code of Conduct referenced in the Note. Neither side has 

produced the Code of Conduct nor any evidence of its contents, so there is no evidence that 

Plaintiff had a right to demand repayment for a violation.  This leaves only one date, June 

15, 2013, as the date for payment, by which time Defendant’s claims were time-barred. 

 

 Moreover, Defendant did not submit any evidence establishing the acceleration 

provision was activated at any time during prior to the expiration of the statute of limitation 

on his claims, between 2008 and 2010.  A summary motion cannot be defeated by 

speculation. 

 

 Additionally, Defendant’s claims for interference with prospective economic 

advantage were not liquidated.   The right to setoff exist only the claim is liquidated.  (See 

generally Whitehead v. Jessup (1896) 7 Colo.App. 460, 464.)    

 

 Usury as Affirmative Defense 

  In his Answer, Defendant set forth as an affirmative defense the post-default 

interest rate at 12% was usurious. The maximum permitted in California is 10%. (Cal. 

Const., Art. XV § 1.)  “‘Usury laws are designed to protect a person against the oppressive 

use of superior bargaining power and thus represent an important policy of the enacting 

state’ [Citation.]” (Mencor Enters. v. Hets Equities Corp. (1987) 190 Cal.App.3d 432, 437. 

   

 Defendant admits that the Note has a choice of law provision.  The parties appear to 

agree that Colorado is the applicable law.  In that case, Defendants’ argument is moot.  

There are no questions of fact regarding this affirmative defense.    

Defendant has failed to submit evidence that raises a triable issue of fact as to the 

affirmative defense of usury and setoff.  Thus, Plaintiff’s motion for summary judgment is 

granted. 

 

Defendant’s Objection to Evidence Submitted in Support of MSJ 

 Objections to Declaration of George Boedecker, Jr: 

1. Objection No. 1—Overruled.  

2. Objection No. 2—Sustained.  Hearsay 

3. Objection No. 3—Overruled. 

4. Objection No. 4—Overruled.  

5. Objection No. 5—Overruled.  Hearsay, but not submitted to prove the truth of matter 

asserted therein. 

6. Objection No. 6—Overruled.  Hearsay, but not submitted to prove the truth of matter 

asserted therein. 

7. Objection No. 7—Sustained.  Lack of personal knowledge. 

8. Objection No. 8—Sustained. Hearsay. 

9. Objection No. 9—Overruled.  

 

Objections to Declaration of Thomas Duran: 

1. Objection No. 1—Overruled. 

2. Objection No. 2—Sustained.  Lack of personal knowledge. 

  

 Objections to Declarations David Grant: 
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1. Objection No. 1—Overruled. 

2. Objection No. 2—Overruled. 

 

 Objections to Declarations of Joel Davis: 

 

1. Objection No. 1—Sustained. Hearsay. 

2. Objection No. 2—Overruled. 

 

 Objections to Declarations of Donald E. Chomiak (Counsel): 

1. Objection No. 1—Overruled 

2. Objection No. 2—Overruled. 

3. Objection No. 3—Sustained. Hearsay; secondary evidence rule. 

 

 Objections to All Evidence submitted in Reply 

1. All objections are overruled. 

  

15.  TIME:  9:00   CASE#: MSC16-01110 

CASE NAME: BLAKELY VS. AMERICAN CONTRACT 

HEARING ON MOTION TO STAY ACTION AND COMPEL ARBITRATION 

FILED BY AMERICAN CONTRACT BRIDGE LEAGUE, et al. 

* TENTATIVE RULING: * 

 

On October 14, 2016, the Court heard defendants American Contract Bridge League 

(“ACBL”), Peter Rank, Robert Hartman, Roger Smith, Suzi Subeck, Stan Subeck, and Sharon 

Anderson’s (collectively, “Defendants”) motion to compel arbitration and stay this action 

(the “Motion”). 

 

In advance of that hearing, the Court posted a lengthy tentative ruling that substantially 

granted the Motion. The portion of the case that concerned the settlement agreement was 

tentatively ordered to arbitration, and the remainder of the case was tentatively stayed 

pending the completion of the arbitration.  After hearing oral argument, the Court was not 

convinced that Defendants had carried their burden of proving the existence of an 

agreement to arbitrate. As a result, the Motion was continued to December 16, 2016 to 

permit the parties to file supplemental briefing pertaining to the issue of plaintiff Robert 

Blakely’s (“Blakely”) agreement to arbitrate. 

 

The Court has reviewed the supplemental briefs submitted by the parties, as well as the 

material previously submitted by the parties in connection with the Motion, and now rules as 

follows. 

 

The Court’s starting point is that the threshold question presented by the Motion is whether 

there exists an agreement to arbitrate. Cruise v. Kroger Co. (2015) 233 Cal.App.4th 390, 

396. Although public policy favors contractual arbitration as a means of dispute resolution, 

that policy does not extend to those who are not parties to an arbitration agreement. Espejo 

v. Southern California Permanente Medical Group (2016) 246 Cal.App.4th 1047, 1057. 

Defendants bear the burden of demonstrating that such an agreement exists, by a 

preponderance of the evidence. Ruiz v. Moss Bros. Auto Group (2014) 232 Cal.App.4th 836, 
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842. 

 

Defendants concede that there is no single, standalone document that constitutes Blakely’s 

membership agreement with ACBL and/or that contains a signed agreement to arbitrate 

disputes with ACBL. Rather, they contend that in approximately 2008, the ACBL added a 

requirement to arbitrate disputes, and that because Blakely continued his membership with 

ACBL, he necessarily assented to arbitrate any dispute that might arise with the ACBL. 

 

Defendants’ supplemental papers identify two separate bases for concluding that an 

agreement to arbitrate existed and additionally that (1) Blakely was aware of ACBL’s 

purported requirement that he arbitrate any disputes he might have with the ACBL and (2) 

that he agreed to that requirement. 

 

First, Defendants contend that Blakely was a member of the ACBL Board, and that at a 

meeting of that body in November 2011, the matter of requiring ACBL members to arbitrate 

disputes was discussed and voted on. Defendants argue that as a result, Blakely was on 

notice concerning the existence of the arbitration agreement. The Court rejects this 

contention. The Court first notes that Defendants are somewhat contradictory in their 

arguments. Many of their objections to the Blakely Declaration are based on their contention 

that Blakely’s knowledge that the arbitration provision existed is irrelevant. But they spend 

considerable energy in the briefing attempting to show that Blakely’s serving on the ACBL 

Board put him on notice of the existence of the arbitration provision.  

 

In any event, however, the Court has weighed the evidence presented by both sides, and 

the evidence submitted by Blakely with his supplemental opposition is convincing: 

arbitration was not a topic of discussion at any meeting Blakely actually attended. See 

Blakely Second Declaration ¶¶ 18-23. 

 

The Court concludes that Blakely’s status as an ACBL Board member provides no basis for 

concluding that Blakely was on notice of ACBL’s purported arbitration agreement or that he 

agreed to arbitrate disputes he might have with ACBL. 

 

Second, accompanying their supplemental brief, Defendants submit the declaration of 

Deanna Carol Robertson (“Robertson”). Robertson says that starting in 2008, when ACBL 

members were sent their annual dues statement, they were sent a renewal billing form that 

contained the following language: 

 

By becoming a member in the ACBL or renewing membership in the ACBL, 

you expressly agree to waive your right to have disputes between you and the 

ACBL resolved in court before a jury and agree to accept the use of binding 

arbitration, and the ACBL hereby agrees to such binding arbitration. Specifics 

of the ACBL binding arbitration agreement are available for inspection at 

www.acbl.org/join/bindingarbitration.html. 

 

(Robertson Decl. ¶ 3; Ex. A.) 

 

In the first instance, the Court notes that Exhibit A to the Robertson Declaration has 

notations on it that call into question its authenticity. At the bottom of page 1, Exhibit A 

says: 
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US Bill for printer.pdf 

Portable Document Format (PDF) .. 426 KB 

Created Thursday, January 24, 2008 at 2:54 PM 

Modified Thursday, January 24, 2008 at 2:54 PM 

Last opened Today, 10:52 AM 

Add Tags… 

 

These notations are not explained by Ms. Robertson. The Court assumes that the version 

that presumably was sent to Blakely in 2008 and in subsequent years did not have these 

notations, but that is only an assumption. In any event, it appears clear that Exhibit A is not 

the same document and/or is not in the same format as what Blakely purportedly received. 

By itself, that could provide a basis for the Court to discard Exhibit A. 

 

In addition, the Court attempted to view the “[s]pecifics of the ACBL binding arbitration 

agreement” at the URL provided in Exhibit A. Following that URL brings up an error 

message, and the Court could not view the “[s]pecifics of the ACBL binding arbitration 

agreement” at that web address. It is possible that in 2008, the URL provided in Exhibit A 

was functional, but absolutely no evidence on that point has been provided to the Court, 

and the initial burden rested with Defendants. See Chan v. Drexel Burnham Lambert, Inc. 

(1986) 178 Cal.App.3d 632, 643 (if the arbitration agreement is to be found in a separate 

place from the underlying contract, the underlying contract must clearly point to the place 

where the arbitration agreement can be found, and the terms of the incorporated document 

must be “known or easily accessible to the party to be bound”). Here, there is no evidence 

before the Court from which the Court could conclude that the “specifics” of the arbitration 

agreement were “easily accessible” to anyone reading Exhibit A in 2008, or at any time 

subsequent.    

 

The Court next turns to examining Exhibit A itself. The first page includes identifying 

information concerning the member, including player number, name, address, phone 

numbers, e-mail, and date of birth. There is an instruction that the renewing member may 

pay his or her renewal dues by credit card by visiting the ACBL website or by calling an 800 

number. There is a box for the renewing member to fill in the amount enclosed, and a space 

for the payment due date to be noted. Finally, above the credit card payment instruction, 

the form says “Change of address on back.” There is no other notation that would advise a 

person reviewing the form that anything other than “change of address” could be found on 

the back of the form. 

 

What is labeled Page 2 of Exhibit A contains space for the renewing member to correct his 

or her address. As a result, the Court concludes that what is labeled Page 2 is actually the 

reverse side of the renewal billing statement, which was a 1-page, 2-sided document. It is 

only on the back page of the renewal billing form that the language pertaining to arbitration 

set forth above appears. In the middle of the page, there is a section entitled “Notices.” The 

arbitration language set forth above is the fourth item in that list.  

 

The other items in the “Notices” section are a warning that ACBL dues are not tax deductible 

and can be changed at any time, a statement that dues include subscriptions to various 

publications, an admonition that a member’s residence determines which ACBL unit/district 

the member is a part of, and a link to a website for information on ACBL’s privacy policy. 

The fourth item in a list of “notices” about marginally important membership information, on 
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the reverse of a renewal dues statement is not the sort of place one would ordinarily expect 

to find an agreement to give up the right to a jury trial and arbitrate disputes. Indeed, 

Exhibit A is the sort of document that a renewing member might review only to the extent 

necessary to determine the amount the member owed to renew his or her membership and 

in what manner to pay that amount. It would be surprising indeed if many members read 

the reverse of the renewal dues statement, and even more surprising still if many were 

aware that it purports to waive their right to a jury trial. 

 

Although no party cites it, the Court finds that the ultimate disposition of the Motion is 

controlled by Metters v. Ralph’s Grocery Co. (2008) 161 Cal.App.4th 696 (“Metters”). 

 

In Metters, the court noted that when an instrument “does not appear to be a contract and 

the terms are not called to the attention of the recipient … no contract is formed with 

respect to the undisclosed term.” Id. at p. 702. The court said further that the form that 

purportedly had the arbitration provision “did not look like a contract,” and was persuaded 

by the fact that “the context” of the particular form at issue “did not alert [plaintiff] he was 

agreeing to anything, let alone arbitration.” Id. at p. 703. 

 

So it is here. The context of a renewal dues notice would not alert an ACBL member that he 

or she was agreeing to anything, much less to arbitrate any future dispute with the ACBL. A 

renewal dues notice does not look like a contract. The arbitration term is not called to the 

attention of the member on the first page, but instead hidden on the reverse of a form in a 

context where few would be expected to look at the reverse of the form. The principle of 

knowing consent applies with particular force to provisions for arbitration. Id. at p. 702 

(citing Windsor Mills, Inc. v. Collins and Aikman Corp. (1972) 25 Cal.App.3d 987, 993). 

 

Pinnacle Museum Tower Assn. v. Pinnacle Market Development (US) LLC (2012) 55 Cal.4th 

223 (“Pinnacle”), cited by Defendants, does not require a contrary result. Pinnacle says that 

an arbitration agreement must generally be memorialized in writing. Id. at p. 236. However, 

Pinnacle notes that a party may accept an agreement to arbitrate through conduct. These 

general principles are sound. But Pinnacle does not obviate the rule stated by Metters: a 

contract is not formed by an unsigned document that does not appear to be a contract and 

where the context of the document does nothing to put a party on notice that he or she 

might be agreeing to a contract. 

 

The Court concludes that Defendants have failed to carry the threshold burden of 

establishing by a preponderance of the evidence that an agreement to arbitrate existed 

between Blakely and the ACBL. The Motion is denied. 

 

Evidentiary Objections 

 

Garret Declaration 

 

The generalized relevance objection is overruled. 

 

Objection 1: overruled. Goes to weight, not admissibility. 

 

Objection 2: overruled. Goes to weight, not admissibility. 
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Objection 3: overruled. Goes to weight, not admissibility. 

 

Fanady Declaration 

 

The Court did not consider any of the material presented in the Fanady Declaration in 

reaching the tentative ruling set forth above. As a result, all of the objections are overruled 

as moot. 

 

Second Blakely Declaration 

 

The objection on the ground that Mr. Blakely “is not a party to the dispute” surprises the 

Court. Mr. Blakely is a party to the dispute. That objection is overruled. 

 

The generalized relevance objections are likewise overruled. They go to weight, not 

admissibility. 

 

Objection 1: overruled. Goes to weight, not admissibility. 

 

Objection 2: overruled. The quoted material is not an out-of-court “statement.” It is not 

hearsay. Mr. Blakely adequately states foundation, and the quoted material does not 

constitute speculation. The Court agrees the statement is of marginal relevance, but that 

goes to its weight, not its admissibility. 

 

Objection 3: sustained. Irrelevant. 

 

Objection 4: overruled. 

 

Objection 5: sustained. 

 

Objection 6: sustained. 

 

Objection 7: sustained. The declarant’s characterization of Defendants’ moving papers is 

irrelevant; they speak for themselves. 

 

Objection 8: overruled. Goes to weight, not admissibility. 

 

Objection 9: sustained. Irrelevant. 

 

Objection 10: sustained. The declarant’s characterization of the Court’s purpose in 

continuing this matter is irrelevant. 

 

Objection 11: sustained. The declarant’s characterization of Defendants’ brief is irrelevant; it 

speaks for itself. 

 

Objection 12: sustained. The state of the evidence speaks for itself. 

 

Objection 13: sustained. The state of the evidence speaks for itself. 

 

Objection 14: sustained. Declarant’s belief about what “should have ended the issue” is 
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irrelevant. 

 

Objection 15: sustained. 

 

Objection 16: sustained. Defendants’ supplemental brief speaks for itself. 

 

Objection 17: sustained. Defendants’ supplemental brief speaks for itself. 

 

Objection 18: overruled. 

 

Objection 19: sustained. The Court will determine whether a particular argument has merit. 

 

Objection 20: overruled. 

 

Objection 21: sustained. Relevance. 

 

Objection 22: sustained. Declarant’s characterization of the state of the evidence is not 

relevant. 

 

Objection 23: sustained. The state of the evidence speaks for itself. 

 

Objection 24: overruled. There does not seem to be any dispute that Mr. Blakely served on 

the ACBL Board for some time. He has sufficient foundation to offer the disputed testimony. 

 

Objection 25: overruled. There does not seem to be any dispute that Mr. Blakely served on 

the ACBL Board for some time. He has sufficient foundation to offer the disputed testimony. 

 

Objection 26: overruled. There does not seem to be any dispute that Mr. Blakely served on 

the ACBL Board for some time. He has sufficient foundation to offer the disputed testimony. 

 

Objection 27: overruled. There does not seem to be any dispute that Mr. Blakely served on 

the ACBL Board for some time. He has sufficient foundation to offer the disputed testimony. 

 

Objection 28: overruled. There does not seem to be any dispute that Mr. Blakely served on 

the ACBL Board for some time. He has sufficient foundation to offer the disputed testimony. 

 

Objection 29: overruled. There does not seem to be any dispute that Mr. Blakely served on 

the ACBL Board for some time. In addition, the conclusion that there were at least 160 

items on the agenda has sufficient foundation in that Mr. Blakely properly testified to the 

manner in which agenda items were labeled. He has sufficient foundation to offer the 

disputed testimony. 

 

Objection 30: overruled. There does not seem to be any dispute that Mr. Blakely served on 

the ACBL Board for some time. He has sufficient foundation to offer the disputed testimony. 

To the extent it contradicts Defendants’ moving papers, that is of no moment. In a 

proceeding on a motion to compel arbitration, the Court sits as the trier of fact and weighs 

conflicting evidence. 

 

Objection 31: overruled. 
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Objection 32: overruled. 

 

Objection 33: overruled. 

 

Objection 34: overruled. 

 

Objection 35: overruled. 

 

Objection 36: overruled. 

 

Objection 37: overruled. 

 

Objection 38: overruled. 

 

Objections 39-52: overruled. 

 

Objection 53: sustained. Relevance. 

 

Objection 54: sustained. Relevance. 

 

Objection 55: sustained. Relevance. 

 

Objection 56: overruled. Goes to weight, not admissibility. 

 

Objection 57: sustained. The state of the evidence speaks for itself. 

 

Objection 58: overruled. Goes to weight, not admissibility. 

 

Objection 59: overruled. 

 

Objection 60: sustained. Relevance. 

 

Objection 61: overruled. Goes to weight, not admissibility. 

 

Objection 62: overruled. Goes to weight, not admissibility. 

 

Objection 63: sustained. Relevance. 
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16.  TIME:  9:00   CASE#: MSC16-01110 

CASE NAME: BLAKELY VS. AMERICAN CONTRACT 

CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

If the tentative ruling set forth in Line 15 is contested, counsel for the parties shall appear 

personally. If the tentative ruling set forth in Line 15 is not contested, an appearance by 

CourtCall is permissible. 

  

17.  TIME:  9:00   CASE#: MSC16-01240 

CASE NAME: KEVIN HUNTER VS. NATIONSTAR MORTGAGE 

HEARING ON MOTION FOR PRELIMINARY INJUNCTION 

FILED BY KEVIN G. HUNTER 

* TENTATIVE RULING: * 

 

This is a wrongful foreclosure case. On July 5, 2016 Plaintiff Kevin G. Hunter 

(“Plaintiff” or “Hunter”) filed a Complaint against Defendants Nationstar Mortgage, LLC 

(“Nationstar”), NBS Default Services, LLC (“NBS”), and Does 1-20 (collectively, 

“Defendants”). The Complaint alleged causes of action for declaratory and injunctive relief, 

breach of contract, and unfair debt collection practices. The body of the complaint alleges a 

violation of Civil Code Section 2923.55, though there is not a stand-alone cause of action for 

this alleged violation. 

Evidentiary Objections 

Plaintiff’s objections to the Declaration of Taylor R. Dalton and exhibits thereto are 

overruled. 

Defendant objects to Plaintiff’s late-filed evidence in support of Plaintiff’s Reply. This 

objection is sustained; new evidence will not be considered on reply. Jay v. Mahaffey (2013) 

218 Cal.App.4th 1522, 1537. 

Request for Judicial Notice 

Defendant Requests Judicial Notice of several Contra Costa County Recorder 

documents, dockets and pleadings from bankruptcy petition no. 10-47593, Case No. C12-

01033, and Case No. C16-01240. Plaintiff opposes this Request. The Court notes that it 

need not take judicial notice of documents and pleadings in this action. The Request for 

Judicial Notice (“RJN”) is granted. Evid. Code §§ 452, 453. 

Standard 

The ruling on an application for preliminary injunction rests in the sound discretion of 

the trial court. Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450. “An 

injunction properly issues only where the right to be protected is clear, injury is impending 

and so immediately likely as only to be avoided by issuance of the injunction." Korean 

Philadelphia Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084. 

The burden is on Plaintiff to show all elements necessary to support issuance of a 

preliminary injunction. O'Connell v. Sup.Ct. (Valenzuela) (2006) 141 CA4th 1452, 1481.  
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“In deciding whether to issue a preliminary injunction, a trial court weighs two 

interrelated factors: the likelihood the moving party ultimately will prevail on the merits, 

and the relative interim harm to the parties from the issuance or nonissuance of the 

injunction.” Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1449. 

Analysis 

In looking at the likelihood of prevailing on the merits, Plaintiff bears the burden of 

establishing a reasonable probability of success on the merits. Association for Los Angeles 

Dept. Sheriffs v. County of Los Angeles (2008) 166 Cal.App.4th 1625, 1634. An injunction 

will not issue if it appears the plaintiff will not prevail. SB Liberty, LLC v. Isla Verde Ass’n, 

Inc. (2013) 217 Cal.App.4th 272, 280. 

Here, in the First Amended Complaint, Plaintiff alleges three causes of action – (1) 

declaratory and injunctive relief; (2) breach of contract; and (3) unfair debt collection 

practices. 

 Declaratory and Injunctive Relief 

As a threshold issue, Nationstar has rescinded the Notice of Default, precluding a 

non-judicial sale of the Property. RJN, Ex. 17. As a consequence, there does not appear to 

be a basis for Plaintiff’s claim for declaratory and injunctive relief. It is appears that there is 

no currently scheduled trustee’s sale, and no currently recorded notice of trustee’s sale. 

Notwithstanding the lack of imminent non-judicial sale, Plaintiff also has not 

demonstrated a likelihood of success on this claim. Plaintiff’s claim for declaratory relief 

appears to rest entirely on his allegation that Nationstar never contacted him prior to 

recording the Notice of Default, in violation of the Homeowner Bill of Rights (“HBOR”) (Civ. 

Code § 2923.55). In Opposition, Nationstar has introduced evidence of its attempts to 

contact Plaintiff. Declaration of Taylor R. Dalton at ¶ 3, Ex. B. Even if the Court had 

sustained Plaintiff’s objection to this evidence, it would have reached the same result with 

respect to this claim. There is no evidence or allegations by Plaintiff that had he been in 

contact with Nationstar, he would have applied for or qualified for a loan modification. 

Notwithstanding the evidentiary dispute regarding whether Nationstar did, in fact, contact 

Plaintiff prior to the recording of the Notice of Default, Plaintiff has not provided any 

evidence that this alleged technical violation of HBOR was material. Plaintiff has not 

demonstrated that he is likely to prevail on this claim. 

 Breach of Contract 

To prevail on his breach of contract claim, Plaintiff must establish (1) a contract, (2) 

Plaintiff’s performance or excuse for non-performance, (3) Defendant’s breach, and (4) 

resulting damage. See Wall St. Network, Ltd. V. New York Times Co. (2008) 164 

Cal.App.4th 1171, 1178. Plaintiff’s claim for breach of contract is premised on his alleged 

failure to receive notice of Nationstar’s intent to accelerate pursuant to the terms of the 

Deed of Trust. Complaint at ¶ 19. However, in light of the rescission of the Notice of Default, 

Plaintiff has not demonstrated that he is likely to prevail on this claim. 

 Unfair Debt Collection Practices 

The statutory basis for Plaintiff’s unfair debt collection practices claim is unclear, and 

neither party addresses the Plaintiff’s likelihood of success on this claim. In the absence of 
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evidence or argument, Plaintiff has not demonstrated that he is likely to prevail on this 

claim. 

Balancing the Relative Harms 

In deciding whether to issue the injunction, the court must also evaluate “the interim 

harm that the plaintiff would be likely to sustain if the injunction were denied as compared 

to the harm the defendant would be likely to suffer if the preliminary injunction were 

issued.” Smith v. Adventist Health System/West (2010) 182 Cal.App.4th 729, 749. 

Here, Plaintiff argues he will suffer the greater harm if the injunction does not issue. 

Plaintiff maintains that he would suffer loss of his place to live as well as “severe credit 

damage” if a foreclosure were to proceed. Declaration of Kevin Hunter in Support of Motion 

for Preliminary Injunction, at ¶ 10. Although loss of a home is significant, the court may not 

issue the injunction.  

“A trial court may not grant a preliminary injunction, regardless of the balance of 

interim harm, unless there is some possibility that the plaintiff would ultimately prevail on 

the merits of the claim. Accordingly, the trial court must deny a motion for a preliminary 

injunction if there is no reasonable likelihood the moving party will prevail on the merits.” 

SB Liberty, LLC v. Isla Verde Assn., Inc. (2013) 217 Cal.App.4th 272, 280. As discussed 

further, above, Plaintiff has not demonstrated a reasonable likelihood of prevailing on the 

merits. 

Plaintiff’s motion for a preliminary injunction is denied. 

  

18.  TIME:  9:00   CASE#: MSC16-01240 

CASE NAME: KEVIN HUNTER VS. NATIONSTAR MORTGAGE 

CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Appearance required.  CourtCall is acceptable if no party calls to contest the tentative 

rulings in Line 17. 

  

19.  TIME:  9:00   CASE#: MSC16-01482 

CASE NAME: DAVIS VS. OAKLEY UNION ELEMENTARY SCHOOL DISTRICT 

HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 

FILED BY OAKLEY UNION ELEMENTARY SCHOOL DISTRICT, ANNE ALLEN 

* TENTATIVE RULING: * 

 

 The Court rules as follows on the motion for judgment on the pleadings brought by 

defendants Oakley Union Elementary School District and Anne Allen.  The motion is granted 

with leave to amend as to the Fourth, Fifth, and Sixth Causes of Action, and is denied as to 

the Seventh Cause of Action. 

 

 Plaintiff shall file any further amended complaint on or before January 25, 2017.  

If plaintiff chooses not to timely file a further amended complaint, the Fourth, Fifth, and 

Sixth Causes of Action shall be deemed dismissed, and defendants shall file an answer to 

the surviving causes of action on or before February 9, 2017. 
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 Plaintiff is encouraged to promptly and diligently seek new counsel to represent her 

in this action. 

 

 A. Preliminary Matters. 

 

 The parties’ unopposed requests for judicial notice are granted. 

 

 Defendants filed an answer and a motion to strike on September 1, 2016, and 

filed a motion for judgment on the pleadings eight days later on September 9, 2016.  

This would appear to be an attempt to evade the requirements of section 430.41 of the 

Code of Civil Procedure.  Defendants’ counsel is admonished not to use this tactic again 

in future proceedings. 

 

 B. The Merits. 

 

  1. The Fourth, Fifth, and Sixth Causes of Action. 

 

 In paragraphs 22 and 23 of the Complaint, plaintiff does not adequately allege facts 

supporting the Fourth, Fifth, and Sixth Causes of Action.  If plaintiff chooses to amend, 

plaintiff shall do all of the following in her amended complaint: (1) identify the specific 

statutes and regulations that plaintiff contends were violated; (2) allege facts showing that 

any such violations were substantial, and not trivial; (3) allege facts showing the precise 

nature of her dispute with the District over the alleged statistical data errors; (4) allege any 

facts that would support a finding that the errors plaintiff reported were systematic and 

willful, rather than isolated and inadvertent, and; (5) allege the approximate dates and 

circumstances of each occasion on which plaintiff made complaints, and to whom.  It is 

a basic rule of California pleading that statutory causes of action must be pleaded 

with particularity. 

 

 The Court notes that it is puzzled by the seeming inconsistency between plaintiff’s 

allegation that she reported the alleged errors in May and June 2015, but received a positive 

performance evaluation in July 2015.  (Complaint, ¶ 11 and ¶ 22.)  The Court is also 

concerned with the question of whether the District had any discretion in reporting statistical 

data.  For example, plaintiff appears to fault the District for under-reporting incidents of 

bullying, but the Court cannot determine from the current allegations whether (as seems 

logical) there is some discretion involved in deciding whether a given incident is sufficiently 

serious that it needs to be reported to state and federal authorities as bullying.  Plaintiff 

shall also address these additional concerns in any amended complaint. 

 

 Finally, the Fourth Cause of Action under Labor Code section 1102.5 appears to be 

based on both plaintiff’s complaints about statistical data errors and plaintiff’s complaints 

about sexual harassment.  In any further amended complaint, each such theory shall be set 

out in a separate cause of action.  This will allow the Court to make a discrete ruling on 

whether the second theory states a cause of action.  (See generally, Patten v. Grant Joint 

Union High School Dist. (2005) 134 Cal.App.4th 1378, 1384-86.) 

 

  2. The Seventh Cause of Action. 
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 The Seventh Cause of Action is for violation of Labor Code sections 1050 and 1054.  

These statutes provide a civil cause of action for an employer misrepresentation “that 

prevents or attempts to prevent the former employee from obtaining employment.” 

 

 Defendant District argues that this cause of action is barred by section 818.8 of the 

California Government Code.  Section 818.8 is a governmental immunity statute that 

provides as follows: “A public entity is not liable for an injury caused by misrepresentation 

by an employee of the public entity, whether or not such misrepresentation be negligent 

or intentional.” 

 

 Defendant District’s argument clearly lacks merit.  Causes of action based on 

reputational harm are not barred by section 818.8 immunity.  (City of Costa Mesa v. 

D'Alessio Investments, LLC (2013) 214 Cal.App.4th 358, 383 [such causes of action “are not 

included within the ‘deceit’ rubric identified by our Supreme Court when it interpreted 

Government Code [section] 818.8”].) 

 

 The Court notes that defendants have not demurred to plaintiff’s Ninth Cause of 

Action for defamation.  The Seventh Cause of Action is similar in nature, the primary 

difference being that Labor Code section 1054 authorizes an award of treble damages. 

 

20.  TIME:  9:00   CASE#: MSC16-01482 

CASE NAME: DAVIS VS. OAKLEY UNION ELEMENTARY SCHOOL DISTRICT 

HEARING ON MOTION TO STRIKE PORTIONS FROM PLAINTIFF'S COMPLAINT 

FILED BY OAKLEY UNION ELEMENTARY SCHOOL DISTRICT, ANNE ALLEN 

* TENTATIVE RULING: * 

 

 Denied.  (See, Harris v. City of Santa Monica (2013) 56 Cal.4th 203, 234; Balboa 

Island Village Inn, Inc. v. Lemen (2007) 40 Cal.4th 1141, 1155-56.)  If defendants contest 

this tentative ruling, they shall be prepared to explain why they did not address the Harris 

and Balboa decisions in their reply memorandum. 
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21.  TIME:  9:00   CASE#: MSC16-01522 

CASE NAME: DIRECT CAPITAL VS. R. MUGNOLO 

HEARING ON RIGHT TO ATTACH ORDER/ISSUANCE OF WRIT OF ATTACHMENT 

( RE R. MUGNOLO AUTOMOTIVE CONSULTING ) 

* TENTATIVE RULING: * 

 
The Application of plaintiff, Direct Capital Corporation, for a Right to Attach Order 

against R. Mugnolo Automotive Consulting, LLC is granted.  The amount to be secured by 

the attachment is $46,775.80.  The property subject to attachment is all property of this 

defendant.  This relief is conditioned on Plaintiff’s filing an undertaking in the amount of 

$10,000.00.  (CCP § 489.220 (a).) 

 

Plaintiff shall prepare a Right to Attach Order After Hearing and Order For Issuance of 

Writ of Attachment (Judicial Council Form AT-120) and submit it to opposing counsel for 

approval as to form in accordance with CRC 3.1312. 
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22.  TIME:  9:00   CASE#: MSC16-01522 

CASE NAME: DIRECT CAPITAL VS. R. MUGNOLO 

HEARING ON RIGHT TO ATTACH ORDER/ISSUANCE OF WRIT OF ATTACHMENT 

( RE DANA JEAN MUGNOLO ) 

* TENTATIVE RULING: * 

 

The Application of plaintiff, Direct Capital Corporation, for a Right to Attach Order 

against defendants Richard Dick Mugnolo and Dana Jean Mugnolo is granted.  The amount 

to be secured by the attachment is $46,775.80.  The property subject to attachment is any 

and all bank accounts, savings and loan, Thrift and Loan, and Credit Union checking, savings 

and certificate of deposit accounts (collectively referred to hereinafter as “bank accounts”).  

This relief is conditioned on Plaintiff’s filing an undertaking in the amount of $10,000.00.  

(CCP § 489.220 (a).) 

 

Richard Mugnolo is granted an exemption for all earnings, as defined in CCP § 

706.11 (b).  (CCP § 487.020 (c).)  Plaintiff argues that the exemption on earnings deposited 

into defendant’s bank accounts is limited, based on CCP § 704.070.  The court is not 

persuaded that CCP § 704.070 has any application to the current motion, however.  The 

exemption provided by CCP § 487.020 (c) refers to “earnings” as defined by section 

706.011, not to “paid earnings” as defined by section 704.070. 

 

Richard Mugnolo’s request for a blanket exemption as to all amounts in the bank 

accounts is denied.  A party claiming a contested exemption has the burden to prove the 

exemption.  (CCP § 484.070 (g).)  Richard Mugnolo has not provided a declaration stating 

how much he earns; where he deposits those funds; or what funds, including or in addition 

to wages, he keeps in the bank accounts.  Thus, he has not met his burden to prove that 

the bank accounts merit a blanket exemption.  (See CCP § 484.070 (g).)   

 

Richard Mugnolo’s request for an exemption of the bank accounts and the property 

located at 610 Los Robles Court in Danville, California (the “Real Property”) on the grounds 

that these items are necessary for support is denied.  Defendants have not submitted the 

required declaration or financial statement.  (CCP § 484.070 (d); CCP § 703.530 (a).) 

 

Richard Mugnolo’s request for an exemption of $175,000 in the Real Property is 

granted.  (CCP § 704.730 (a)(3)(A); R. Mugnolo Decl., ¶ 1.)  Defendant is entitled to this 

exemption whether or not he recorded a homestead.  (See CCP § 487.025 (b) (attachment 

lien attaches to homestead as defined in section 704.710 not as defined in section 704.910 

(“declared homestead”)). 

 

Plaintiff shall prepare a Right to Attach Order After Hearing and Order For Issuance of Writ 

of Attachment (Judicial Council Form AT-120) and submit it to opposing counsel for approval 

as to form in accordance with CRC 3.1312. 
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23.  TIME:  9:00   CASE#: MSC16-01522 

CASE NAME: DIRECT CAPITAL VS. R. MUGNOLO 

HEARING ON RIGHT TO ATTACH ORDER/ISSUANCE OF WRIT OF ATTACHMENT 

( RE RICHARD D. MUGNOLO ) 

* TENTATIVE RULING: * 

 

See line 22. 

  

24.  TIME:  9:00   CASE#: MSC16-01542 

CASE NAME: R & J CONSTRUCTION VS ABADIR 

HEARING ON DEMURRER TO COMPLAINT of R & J CONSTRUCTION, INC. 

FILED BY PERRY ABADIR 

* TENTATIVE RULING: * 

 

Defendant’s demurrer is sustained, with leave to amend.  (CCP § 430.10 (e).)  

Any amended complaint shall be filed and served on or before January 6, 2017.  Counsel 

are directed to review and comply with CCP § 430.41 regarding any future demurrers.  

The basis for this ruling is as follows. 

 

Defendant’s Request for Judicial Notice filed 10/20/16 

 

Granted.  Unopposed.  Evid. C. § 452 (h). 

 

Plaintiff’s Request for Judicial Notice filed 12/5/16 

 

Denied.  The court need not decide whether it may ever take judicial notice of 

admissions in discovery responses on a demurrer to aid a plaintiff as opposed to a 

defendant.  (See Joslin v. H.A.S. Ins. Brokerage (1986) 184 Cal.App.3d 369, 375; Del E. 

Webb Corp. v. Structural Materials Co. (1981)123 Cal.App.3d 593, 604-605.)  The court has 

granted plaintiff leave to amend.  On amendment, plaintiff can explicitly plead any key 

ultimate or necessary facts supported by the transcript of defendant’s deposition.   

 

1. First, Second, and Third Causes of Action 

 

The demurrer is sustained as to these three causes of action, with leave to amend, 

on the ground that the face of the complaint and the matters of which the court may take 

judicial notice reveal that the statute of limitations has run.  (See Iverson, Yoakum, Papiano 

& Hatch v. Berwald (1999) 76 Cal.App.4th 990, 996 (sustaining demurrer to debt collection 

action based on statute of limitations). 

 

These three causes of action are for breach of contract based on the three 

promissory notes executed in December, 2009.  The promissory notes do not state that they 

are payable on demand.  Rather, the first and second notes call for the first payment to be 

made on January 25, 2010 and the third for the first payment to be made on February 25, 

2010.  Each calls for equal monthly payments to be made until the note is paid in full.   

 

The statute of limitations for suit on a written promissory note is four years.  (CCP § 
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337 (1).)  The statute begins to run either on the date of each breach or on the date of the 

last payment.  (See Romano v. Rockwell Internat., Inc. (1996) 14 Cal.4th 479, 488-489; 

Garver v. Brace (1996) 47 Cal.App.4th 995, 1000 (when a note is payable in installments, 

the statute of limitations begins to run on the date each installment is due); see generally 

Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185,  1192, 1197-1200 

(discussion of “continuous accrual”); Tsemetzin v. Coast Federal Savings & Loan Assn. 

(1997) 57 Cal.App.4th 1334, 1344; Armstrong Petroleum Corp. v. Tri-Valley Oil & Gas Co. 

(2004) 116 Cal.App.4th 1375, 1388–1389.)  

 

Defendant argues that the statute of limitations has run on these promissory notes 

however the date is calculated, because all payments were due on notes 1 and 2 by 

December 25, 2010 and on note 3 by January 25, 2011.  The court has taken judicial notice 

of sufficient facts to show that had defendant made twelve monthly payments on each note 

on the dates specified, he would have paid enough to pay off each note within twelve 

months.  Further, defendant made no payments whatsoever after March 2011.   

 

Plaintiff urges a number of legal doctrines that allegedly postpone the running of the 

statute of limitations until well after plaintiff filed suit on August 11, 2016.  The court will 

address these arguments in turn. 

 

A. Acceleration Clause. 

 

Plaintiff argues that these causes of action did not accrue until it sent its letter dated 

November 18, 2014 because that is when it invoked the acceleration clause in the notes.   

The court disagrees.  An acceleration clause only accelerates the date of any future 

performance, permitting a plaintiff to sue on certain installments before the time for 

payment is otherwise due.  (See Romano, supra, 14 Cal.4th at 488 (“There can be no actual 

breach of a contract until the time specified therein for performance has arrived.”)  Here all 

payments were already overdue.  There was nothing to accelerate.   

 

The statute of limitations begins to run when a cause of action accrues.  (Bernson v. 

Browning-Ferris Industries or California, Inc. (1994) 7 Cal.4th 926, 931; CCP § 312.)  A 

cause of action accrues when it is complete with all of its elements.  (Aryeh, supra, 55 

Cal.4th 1185, 1192, 1191.)  All elements necessary to permit plaintiff  to sue for all 

payments due under the notes were present no later than March 2011, long before 

defendant sent its letter dated November 18, 2014 and more than five years before 

defendant filed suit.  

 

B. “And continuing until paid in full.” 

 

Plaintiff argues the court should disregard the payment dates set forth in the notes 

and view the breach as one that never fully occurred because the notes state that payment 

shall be made on the 25th of the month and “continuing until paid in full.”  If this argument 

were correct, the statute of limitations would never run on a suit for failing to make 

payments under a contract.  An implicit promise in all such contracts is that the obligation is 

outstanding until the debtor pays in full.  Plaintiff’s interpretation of the effect of this langue 

would essentially eliminate the statute of limitations for this type of claim.  The court will 

not adopt such a construction. 
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The California Supreme Court has discussed the limited circumstances under which 

accrual of a cause of action can be postponed until the last possible act of wrongdoing, 

labeling it the “continuing violation doctrine”.  “Some injuries are the product of a series of 

small harms, any one of which may not be actionable on its own. . . . Those injured in such 

a fashion should not be handicapped by the inability to identify with certainty . . . when 

harm has occurred or has risen to a level sufficient to warrant action.”  (Aryeh, supra. 55 

Cal.4th at 1197.)  “[Thus t]he continuing violation doctrine aggregates a series of wrongs or 

injuries for purposes of the statute of limitations, treating the limitations period as accruing 

for all of them upon commission or sufferance of the last of them.”  (Id. at 1192.) 

 

However, the cases Aryeh cites that invoke the continuing violation doctrine involve 

wrongs such as hostile environment in the workplace or workplace disability discrimination, 

where a worker may be unsure at what point a series of wrongs have aggregated 

sufficiently to comprise a compensable claim.  Here the circumstances justifying the 

application of the continuing violation doctrine do not apply.  Each harm here—the failure to 

pay approximately nine percent of the amount outstanding on a set date – is not small in 

relation to the overall harm.  Each is clearly actionable on its own as established by case law 

concerning suits regarding promissory notes.  Plaintiff did not have an inability to identify 

with certainty when harm had occurred that was sufficient to warrant action. 

 

The cases that plaintiff cites are distinguishable.   In Jozovich v. Central California 

Berry Growers Association (1960) 183 Cal.App.2d 216, plaintiff agreed to manufacture a 

machine for defendant.  Plaintiff performed, but not to the level required under the contract 

as a condition to be entitled to payment.  The court held that plaintiff was entitled to be paid 

only if he furnished a machine that met defendant’s specifications.  Thus, he could not 

enforce his contract calling for an interim installment payment over evidence that the 

machine did not work properly.  If the rule of Jozovich were applicable to the factually 

distinct area of suits for promissory notes, the statute of limitations would again essentially 

be eliminated.  No partial payment, even though explicitly permitted by the agreement, 

would be sufficient to cause accrual of the cause of action.  No one suing on a note would 

have to sue until the note was fully paid – at which point there would be no reason to sue.   

 

In addition, in Jozovich, the plaintiff was not able to prove a necessary element of 

any contract claim – that he had performed his end of the bargain.  Here, plaintiff can prove 

that element.  Plaintiff fully performed its end of the bargain when it gave defendant the 

money.  It was entitled to sue unconditionally once each installment was due and not paid. 

 

C. Delayed accrual based Greenfield. 

 

Plaintiff cites Greenfield v. Sudden Lumber Co. (1937) 18 Cal.App.2d 709 in support 

of its argument that the cause of action did not accrue until plaintiff’s demand for 

repayment on November 18, 2014.  Greenfield does not help plaintiff, however.  Greenfield 

involves a promissory note with no set time for repayment, that is, a note payable “on 

demand.”  The notes here were not payable on demand. They specified set times for 

payment. 

 

D. Delayed discovery based on fraudulent concealment. 

 

“The doctrine of fraudulent concealment tolls the statute of limitations where a 
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defendant, through deceptive conduct, has caused a claim to grow stale.”  (Aryeh, supra, 55 

Cal.4th at 1192.)   The only cases that plaintiff cites concerning the doctrine of fraudulent 

concealment concern concealment of the identity of the defendant (Bernson, supra, 7 

Cal.4th 926, 931) or the facts giving rise to the cause of action.  (Britton v. Girardi (2015) 

235 Cal.App.4th 721, 734.) 

 

Here, however, plaintiff knew both the identity of the wrongdoer and the facts giving 

rise to the claim.  The allegations of paragraph 12 of the complaint do not give rise to a 

claim for fraudulent concealment.   

 

Further, even if fraudulent concealment were a proper characterization of the reason 

for any tolling here, the reasons why the statute of limitations should be suspended would 

have to be alleged with more specificity than plaintiff used  

in paragraph 12 here.  (See Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 808, 

Britton, supra, 235 Cal.App.4th at 734.)    

 

2. Fourth Cause of Action, Breach of Implied Covenant of Good Faith and 

Fair Dealing. 

 

The demurrer to this cause of action is sustained, with leave to amend.  A breach of 

the implied covenant of good faith and fair dealing involves something beyond breach of the 

contractual duty itself.  (Careau & Co. v. Security Pacific Business Credit, Inc. (1990) 222 

Cal.App.3d 1371, 1394.)  “If the allegations do not go beyond the statement of a mere 

contract breach and, relying on the same alleged acts, simply seek the same damages or 

other relief already claimed in a companion contract cause of action, they may be 

disregarded as superfluous as no additional claim is actually stated.”  (Id. at 1395.)   

 

Here, a mere contract breach is all plaintiff alleges.  Plaintiff alleges the act that 

constitutes a breach of the implied covenant is defendant’s refusal “to remit further 

payments.”  (Complaint, ¶ 31.)  That is precisely the performance required under the 

contract.  Thus, the Fourth Cause of Action does not actually state an additional claim and 

the demurrer must be sustained. 

 

Plaintiff’s added allegation that the breach of the implied covenant also includes 

plaintiff’s refusal to “negotiate in good faith with Plaintiff after the November 18, 2014 

letter” (Ibid.) is not legally significant.  The implied covenant cannot impose any obligations 

not already inherent in the contract.  (See Jenkins v. JPMorgan Chase Bank, N.A. (2013) 

216 Cal.App.4th 497, 524, 528; Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 349-

350.)  Absent new consideration, nothing in the contract or the law requires someone 

already obligated to pay amounts due under a contract to renegotiate the payment terms.  

(Racine & Laramie, Ltd. v. Department of Parks & Recreation (1992) 11 Cal.App.4th 1026, 

1035.  (Absent the existence of . . . special circumstances . . . there is no obligation in 

California to bargain for a new or amended contract in good faith.)  Further, the statute of 

limitations is also a bar to this cause of action for all the reasons stated above concerning 

the first three causes of action.    

 

3. Fifth Cause of Action, Open Book Account. 

 

The demurrer to this cause of action is sustained with leave to amend.  A book 
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account is “a detailed statement which constitutes the principal record of one or more 

transactions between a debtor and a creditor arising out of a contract or some fiduciary 

relation, and shows the debits and credits in connection therewith, and against whom and in 

favor of whom entries are made, is entered in the regular course of business as conducted 

by such creditor or fiduciary, and is kept in a reasonably permanent form and manner and is 

(1) in a bound book, or (2) on a sheet or sheets fastened in a book or to backing but 

detachable therefrom, or (3) on a card or cards of a permanent character, or is kept in any 

other reasonably permanent form and manner.”  (CCP § 337a.)   

 

The statute of limitations for an action on a book account is four years.  (CCP § 337 § 

337 (2).)  It begins to run as of the date of the last item of part payment.  (See Furlow 

Pressed Brick Co. v. Balboa Land & Water Co. (1921) 186 Cal. 754, 763; 3 Witkin, California 

Procedure (5th Ed. 2008), Actions, § 541, p. 689.) 

 

Ordinarily a cause of action on a book account may not be stated when there is an 

express contract and plaintiff’s purpose in alleging it is to get around the statute of 

limitations.  (See Tsemetzin, supra, 57 Cal. App. 4th at 1343-1344.)  However, even when 

that is the effect, nothing prevents parties to a contract from ordering their affairs according 

to a book account rather on the basis of an underlying contract.  (Warda v. Schmidt (1956) 

146 Cal. App. 2d 234, 237.) 

 

The problem with the book account cause of action here is not that plaintiff may be 

using it to avoid a statute of limitations problem, but that it does not solve that problem.   

This cause of action is still untimely because the last item of part payment occurred in March 

2011.  (See Ex. D to Complaint.) 

 

4. Sixth Cause of Action, Account Stated. 

 

“An account stated is a writing that exhibits the state of the account between parties 

and the indebtedness claimed to be due from one to another, and if assented to by the 

debtor, either expressly or impliedly, it becomes a new contract.”  (Shapiro v. Equitable Life 

Assurance Soc. (1946) 76 Cal.App.2d 75, 90-91.)   

 

The essential elements of an account stated are: (1) previous transactions between 

the parties establishing the relationship of debtor and creditor; (2) an agreement between 

the parties, express or implied, on the amount due from the debtor to the creditor; (3) a 

promise by the debtor, express or implied, to pay the amount due.   (Zinn v. Fred R. Bright 

Co. (1969) 271 Cal.App.2d 597,602.) 

 

That reaching an account stated may give a creditor more time to sue than he had 

on the original obligation does not render account stated unavailable as a theory of 

recovery.  (See Zinn v. Fred R. Bright Co., supra, 271 Cal.App.2d 597, 602.) 

 

However, not every debt can form the basis of an account stated.  That cause of 

action cannot become a substitute for an action of debt upon a promissory note.  (Rio Linda 

Poultry Farms v. Fredericksen (1932) 121 Cal.App. 433, 435-436.)   “The written promise 

being higher evidence of the debt and the debtor being already bound thereby, there could 

be no necessity for a resort to a subsequent statement and promise to pay. Moreover, the 

debtor being already completely bound for a specified sum, there is no element of 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   12/16/16 

 
 

- 28 - 

uncertainty to be settled, and no difficulty in ascertaining the balance upon conflicting 

claims, which could constitute a consideration for a new promise to pay . . .” 

 

The court agrees with the reasoning of Rio Linda.  It is not persuaded by plaintiff’s 

arguments that Rio Linda is distinguishable.  The decision in Rio Linda was not dependent 

upon the court’s finding that the promissory notes were the “higher evidence” as a question 

of fact.  It was based upon a categorical view that, in general, promissory notes leave no 

room for an account stated where the parties do not strike an agreement about the balance 

upon conflicting claims.  The comments in Iverson about whether there can be an account 

stated when the underlying obligation is a promissory note were not necessary to the 

decision and are therefore dicta.  Iverson, supra, 76 Cal.App.4th at 997 (“Assuming that the 

second cause of action otherwise states a claim for account stated, we conclude that it is 

also barred by the two-year statute of limitations” (emphasis added).) 

  

25.  TIME:  9:00   CASE#: MSC16-01649 

CASE NAME: FU VS. CHENG 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of FU 

FILED BY YIN XING CHENG, HONG LIAN LIU 

* TENTATIVE RULING: * 

 

Before the Court is a demurrer (the “Demurrer”) filed by defendants Yin Xing Cheng 

(“Cheng”) and Hong Lian Lin (“Lin”) (collectively, “defendants”). The Demurrer addresses 

the First Amended Complaint (“FAC”) filed by plaintiff Qi Yi Fu (“plaintiff”), and is directed at 

the entire FAC, which alleges nine causes of action based on Labor Code violations as to 
Cheng and Lin, arising from plaintiff’s employment at L&L Chinese Restaurant (“L&L”).  

Plaintiff argues the demurrer should be overruled because it was filed late. Such 

procedural failings do not preclude this court from considering the demurrer. Code Civ. Proc. 

§ 430.41(a)(4); Jackson v. Doe (2011) 192 Cal.App.4th 742 (this court has discretion to 
consider an untimely demurrer). 

Defendants demur on grounds of misjoinder as to Lin, and nonjoinder of third parties 

Mia Lum (“Lum”) and L&L. Defendants argue that Lin was neither a co-owner nor a 

managing employee at L&L while plaintiff worked there, and is therefore improperly joined 

as a party defendant. Defendants further argue that Lum and L&L are indispensable parties 

to this action, as plaintiff is unable to obtain complete relief without joining them to 
this action.    

In support of their demurrer, defendants cite no defects on the face of the FAC, and 

rely solely upon Exhibits A through D, which were attached to defendants’ Memorandum of 

Points & Authorities. Defendants have not requested judicial notice for Exhibits A through D, 

nor do any of these exhibits appear to be judicially noticeable under Evidence Code 
section 452.  

A party may demur to a complaint based on a defect that appears on the face of the 

pleading, “or from any matter of which the court is required to or may take judicial notice.” 

Code Civ. Proc. § 430.30(a). “A demurrer lies only for defects appearing on the face of the 
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complaint or from matters of which the court must or may take judicial notice.” Ramsden v. 

Western Union (1977) 71 Cal.App.3d 873, 879.  

 Defendants have identified no defects on the face of the FAC, and have cited no 

judicially noticeable matters outside of the FAC. Accordingly, this demurrer is overruled. 

  

26.  TIME:  9:00   CASE#: MSC16-01869 

CASE NAME: LUCAS VS. FOSSE 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Appearance required. 

  

27.  TIME:  9:00   CASE#: MSL14-04100 

CASE NAME: LOBEL VS. SATARM 

HEARING ON MOTION FOR JUDGMENT PURSUANT TO SETTLEMENT 

FILED BY LOBEL FINANCIAL CORP. 

* TENTATIVE RULING: * 

 

Granted.  No opposition filed. 

  

28.  TIME:  9:00   CASE#: MSN13-1922 

CASE NAME: CITY ARMS VS. CITY OF PLEASANT HILL 

HEARING ON MOTION FOR ATTORNEYS FEES 

FILED BY CITY ARMS EAST, LLC, THE NATIONAL SHOOTING SPORTS FOUNDATION 

* TENTATIVE RULING: * 

 

Continued to January 20, 2017 at request of parties. 
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29.  TIME:  9:00   CASE#: MSN15-0862 

CASE NAME: MATTER OF 429 SOUTH 24TH ST, RICHMOND 

HEARING ON MOTION TO DELIVER NOTARY JOURNAL TO THE COURT 

FILED BY CYNTHIA A HAYNES 

* TENTATIVE RULING: * 

 

The motion to compel Cynthia Haynes to deliver her notary journal to the court or to 

produce the original journal entries to Taz Haynes for inspection and copying is denied.  

Cynthia Haynes is not a party to this case.  She was previously deposed, and produced her 

notary records.  Moving party is unhappy with the quality of the copies he made from those 

records, and now seeks to require her to again produce the books, this time to the Court.  

Upon properly noticed motion the court might consider granting a request for a second, very 

limited, deposition.  Alternatively, counsel may subpoena the records for trial.  However, the 

court is unaware of any authority for an order compelling a non-party to produce records.  

The Government Code section cited by moving party is inapplicable—it merely states the 

general requirement that a notary who has resigned must deliver all notarial records and 

papers to the County clerk, and establishes the consequences for such a failure.  The code 

section does not authorize a court to issue orders to notaries in a civil matter. 

  

30.  TIME:  9:00   CASE#: MSN15-1310 

CASE NAME: EVAN EDGAR VS. CALIFORNIA 

HEARING ON DEMURRER TO 1st Amended CIVIL PETITION of EDGAR 

FILED BY CALIFORNIA DEPARTMENT OF RESOURCES RECYCLING 

* TENTATIVE RULING: * 

 

 The joinder of Real Party in Interest Keller Canyon Landfill Company, Inc. (KCL) in 

the motion to dismiss is granted.  The Requests for Judicial Notice are granted.  The 

demurrer of respondent California Department of Resources Recycling and Recovery 

(CalRecycle) to the petition for writ of mandate is overruled and its motion to dismiss the 

petition is denied.  

 

I. Background 

 

 CalRecycle is a statewide agency charged with implementation of the California 

Integrated Waste Management Act.  Among other duties, it approves local waste 

management plans and regulates landfills.  (See generally, Pub. Resources Code §§ 40400, 

41750, 41800, 43500 et seq.)   Enforcement of the act – through cleanup orders, civil 

penalties, cease and desist orders, etc. – is carried out through certified local enforcement 

agencies (LEAs).  (Pub. Resources Code §§ 43300, 45000, 45014.)  LEAs – which may be 

designated by County Boards of Supervisors to enforce solid waste regulations and issue 

permits – are heavily regulated by CalRecycle as part of the certification process, and must 

meet strict standards for adequacy of resources and technical expertise before obtaining 

that approval.  (Pub. Resources Code §§ 43200, 43204; see generally Comunidad en Accion 

v. Los Angeles City Council (2013) 219 Cal.App.4th 1116, 1127-1128 [describing 

relationship between CalRecycle and LEAs].)  A LEA may impose terms and conditions on 

solid waste facility permits, but it cannot issue permits on its own; CalRecycle must concur.  

(Pub. Resources Code §§ 44007, 44009(a), 44014(a).)  CalRecycle supervises LEAs and 
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subjects them to evaluations. (Pub. Resources Code §§ 43214(d).)  It may withdraw 

approval for a LEA. (Pub. Resources Code §§ 43215, 43216.)  

 

 Contra Costa County operates a certified LEA (hereafter, “LEA” refers specifically to 

the Contra Costa agency). The petition alleges that CalRecycle notified the LEA of violations 

found at the KCL landfill in the latter part of 2014.  Specifically, KCL improperly handled 

green material that was used as Alternative Daily Cover (a cover material placed over the 

landfill surface each day to control for fires, odors, scavenging, etc.) in a manner 

inconsistent with the description in KCL’s Report of Disposal Site Information (RDSI).  As 

opposed to the permit itself, the RDSI describes the day-to-day operations of a landfill.  In 

particular circumstances, the amendment of an RDSI requires an amendment to the solid 

waste permit and/or CalRecycle concurrence; in others it does not.  For example, if certain 

criteria under Title 27 of the California Code of Regulations are met, the LEA approves an 

RDSI amendment.  (See Cal. Code Regs, tit. 27, §§ 21665(c), 21666(a).)  

 

 Here, the LEA ordered KCL to revise its RDSI and approved the revision in January of 

2015.  Petitioners Evan Edgar and Monica White argued that the LEA erred in approving the 

amended RDSI without requiring KCL to also amend its solid waste facility permit.   

 

 Petitioners requested a hearing before the LEA’s independent hearing panel (IHP).  

The panel upheld the LEA’s decision.  Petitioners then appealed to CalRecycle on April 6, 

2015, and CalRecycle affirmed the IHP’s decision in full on August 10, 2015.   

 

 Petitioners thereafter filed this petition for writ of mandate.  CalRecycle demurs 

and moves to dismiss on a single basis:  The LEA is a necessary and indispensable party 

that has not been joined, and it cannot be joined since the 30-day period for bringing the 

writ petition has now expired.  (Pub. Resources Code § 44050(a).)  KCL joins in the motion 

to dismiss. 

 

II. Analysis 

 

 The Court concludes that the LEA is a necessary and indispensable party to this 

action under Code of Civil Procedure sections 389 (a) and (b), given its interest and the fact 

that it cannot now be joined.  (See Pub. Resources Code § 45040(a).)  However, weighing 

the factors under Code of Civil Procedure section 398(b), the Court concludes in its 

discretion that the case should go forward without the LEA as a party.  The prejudice of any 

judgment to LEA is minimal given the procedural posture of this case, with CalRecycle 

defending its decision affirming the LEA’s actions. Moreover, dismissing the case for 

nonjoinder will result in petitioners having no ability to challenge CalRecycle’s decision on 

the appeal and thus no adequate remedy. 

 

 A. The LEA is a necessary party. 

 

 CalRecycle contends that the LEA is a necessary and indispensable party because the 

petition challenges the LEA’s initial decision; LEA was a party both before its own IHP and 

before CalRecycle; and LEA has an interest in this case because any decision could require it 

to take regulatory actions or participate in further hearings even though it did not 

participate in the writ proceeding creating those obligations.  Petitioners contend that they 

challenge no action of the LEA whatsoever, only the independent act of CalRecycle in 
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adjudicating the appeal.   

 

 Code of Civil Procedure section 389(a) defines necessary parties: 
 

A person who is subject to service of process and whose joinder will not 

deprive the court of jurisdiction over the subject matter of the action shall be 

joined as a party in the action if (1) in his absence complete relief cannot be 

accorded among those already parties or (2) he claims an interest relating to 

the subject of the action and is so situated that the disposition of the action in 

his absence may (i) as a practical matter impair or impede his ability to 

protect that interest or (ii) leave any of the persons already parties subject to 

a substantial risk of incurring double, multiple, or otherwise inconsistent 

obligations by reason of his claimed interest. If he has not been so joined, the 

court shall order that he be made a party. 

 

Code Civ. Proc. §389(b) addresses the process if a court cannot make a person described in 

subsection (a) a party to the action: 

 

[T]he Court shall determine whether in equity and good conscience the action 

should proceed among the parties before it, or should be dismissed without 

prejudice, the absent person being thus regarded as indispensable. The 

factors to be considered by the court include: (1) to what extent a judgment 

rendered in the person's absence might be prejudicial to him or those already 

parties; (2) the extent to which, by protective provisions in the judgment, by 

the shaping of relief, or other measures, the prejudice can be lessened or 

avoided; (3) whether a judgment rendered in the person's absence will be 

adequate; (4) whether the plaintiff or cross-complainant will have an 

adequate remedy if the action is dismissed for nonjoinder. 

 

 “Whether a party is necessary and/or indispensable is a matter of trial court 

discretion in which the court weighs ‘factors of practical realities and other considerations.’ 

[Citations.]” (Hayes v. State Dept. of Developmental Services (2006) 138 Cal.App.4th 1523, 

1529.)  Courts have considerable discretion in weighing the four factors to determine 

whether a case should proceed without an indispensable party.  (See Las Virgenes 

Educators Assn. v. Las Virgenes Unified School Dist. (2001) 86 Cal.App.4th 1, 8.)  “‘A court 

has the power to proceed with a case even if indispensable parties are not joined. Courts 

must be careful to avoid converting a discretionary power or rule of fairness into an 

arbitrary and burdensome requirement that may thwart rather than further justice.’” 

(RiverWatch v. Olivenhain Municipal Water Dist. (2009) 170 Cal.App.4th 1186, 1216, 

quoting County of Imperial v. Superior Court (2007) 152 Cal.App.4th 13, 26.) 

 

 Here, the relief petitioners seek is a reconsideration or reversal of CalRecycle’s final 

decision to affirm the LEA. Petitioners allege several irregularities, including a lack of a 

hearing on their appeal, their inability to respond to alleged new evidence offered by the 

LEA on appeal, and the fact that the decision on appeal was issued by CalRecycle’s chief 

counsel, who petitioners contend had no such authority. (See First Amended Petition [FAP], 

¶¶ 7, 28, 30.)  The petition requests, among other alternative forms of relief, that the Court 
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issue a writ compelling CalRecycle to “enter[] a new or different order” than its affirmance 

of the IHP.  (FAP, at p. 10:16-18 [prayer for relief].)  If the Court were to conclude that 

CalRecycle did not follow proper procedures or were otherwise to agree with petitioners, it 

may command CalRecycle to set aside its decision or order reconsideration in light of the 

Court’s judgment.  (Code Civ. Proc. § 1094.5(f); see Pub. Resources Code §45042 [writ 

review under sections 45040 et seq. generally proceeds as a writ of administrative 

mandamus under Code of Civil Procedure section 1094.5].) 

  

 That order could effectively reverse the LEA’s initial decision.  While it is true that the 

LEA’s interest is not personal in nature – it is not, for example, an affected private property 

owner – it still has an interest in consistent enforcement of the statutes and regulations 

concerning the approval of RSDIs and waste permits at the County level.  That interest may 

well be impeded by an order of this Court compelling reconsideration or reversal by 

CalRecycle, as requested.  Thus, the petition at least indirectly challenges the LEA’s initial 

decision by challenging the final administrative order affirming it.  (Contrast RiverWatch, 

170 Cal.App.4th at 1216 [“The petition does not, directly or indirectly, challenge DEH's 

actions….”].) 

 

 Redevelopment Agency of the City of San Marcos v. Commission on State Mandates 

(1996) 43 Cal.App.4th 1188, 1197, is instructive.  There, the City of San Marcos sued the 

Commission on State Mandates seeking to overturn a commission decision that San Marcos 

was not entitled to reimbursement for particular housing costs it paid.  The California 

Department of Finance (DOF) had sought to intervene as a necessary party.  The trial court 

denied the request but the Court of Appeal reversed and permitted intervention. 

 

 Significant in San Marcos was the fact that the DOF and the Commission were not 

merely two agents of the state representing the same interests.  “…[S]eparate statutory 

schemes create and govern the DOF and the Commission.”  (Id. at 1195.)  The DOF was 

empowered to bring claims before the Commission, making it “more like an adversary party 

that appears before the Commission than it is an equivalent of the Commission itself….”  

(Id.)  The Commission acted as a claim-adjudicating body.  (Id.)  

 

 While the same general statutory and regulatory schemes govern both the LEA and 

CalRecycle, CalRecycle’s role here was adjudicatory in nature, like the Commission in San 

Marcos, in that it reviewed and ruled upon LEA’s decision after the LEA’s own IHP affirmed 

it.  As for the LEA, it appeared before the IHP and before CalRecycle to advocate the 

position it took with regard to the RDSI approval.  Thus, like the DOF in San Marcos, it was 

more akin to an adversary party than it was an equivalent of CalRecycle.  San Marcos 

counsels that the LEA is a necessary party here. 

 

 Petitioners argue that CalRecycle will adequately represent the LEA’s interests since 

both parties seek affirmance of CalRecycle’s decision.   But as CalRecycle points out, for the 

purposes of a necessary-party inquiry, common litigation objectives are not enough to 

establish adequacy of representation.  (See, e.g., Morrical v. Rogers (2013) 220 Cal.App.4th 

438, 464.) “The test for determining the ability to protect an absent party's interest is 

whether existing and absent parties' interests are sufficiently aligned that the absent party's 

rights necessarily will not be affected or impaired by the judgment or proceeding.”  (County 

of Imperial v. Superior Court (2007) 152 Cal.App.4th 13, 38.)  Because of the adjudicatory 

role CalRecycle took in the prior proceedings, in contrast to the advocacy role of the LEA 
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before both agencies, the Court cannot say that the LEA’s interests are so aligned with 

CalRecycle that they necessarily will not be affected by this proceeding.  

 

 B. The Court exercises its discretion to allow the matter to proceed  

  without the LEA as a party. 

 

 Having determined that the LEA is a necessary party, the next question the Court 

must consider is whether the matter should be dismissed for nonjoinder.  Because an action 

reviewing CalRecycle’s decision must be filed within 30 days of CalRecycle’s order, it is too 

late to add the LEA as a respondent or real party in interest, a fact petitioners concede.  

(Opposition, at p.2: 7-8.)   

 

 The Court must weigh each of the four factors in Code of Civil Procedure section 

398(b) in making this discretionary decision.  No factor is given more weight than any other.  

(See County of San Joaquin v. State Water Resources Control Bd. (1997) 54 Cal.App.4th 

1144, 1149.)  “Depending on the particular case, a trial court might well decide that 

although three factors favor dismissing the action, the strength of a fourth factor indicates 

the action should proceed, or vice versa.” (34 Cal. Forms of Pleading and Practice (Matthew 

Bender 2016), Ch. 395 – Parties, § 395.19, citing County of San Joaquin, supra.)  Courts 

routinely allow cases to go forward without indispensable parties, particularly where the 

alternative is that a petitioner has no adequate remedy if the action is dismissed.  (See, 

e.g., People ex rel. Lungren v. Community Redevelopment Agency (1997) 56 Cal.App.4th 

868, 880-885; Vanoni v. County of Sonoma (1974) 40 Cal.App.3d 743, 747.) 

 

 The first factor is prejudice to the LEA, which is similar to the assessment that must 

be made under Code Civ. Proc. § 389(a) in determining whether a party's absence would 

impair or impede its ability to protect its interests.  (See People ex rel. Lungren, 56 Cal. 

App. 4th at 880.)  This factor weighs in favor of dismissal, if only slightly.  While the Court 

has determined that the LEA has an interest that is not perfectly protected by CalRecycle’s 

presence in the action, making the LEA a necessary party, that is a different question from 

how much weight the Court accords that prejudice in a section 398(b) analysis.  Both the 

LEA and CalRecycle have an interest in preserving CalRecycle’s decision affirming the IHP 

and, accordingly, the LEA action.  What conflicts may exist between LEA as a local entity, as 

opposed to CalRecycle as a state-wide one, are minimized by the fact that both seek the 

identical result in this case.  Thus, while prejudice exists, as a practical matter the Court 

does not find it to be significant or solely decisive of the section 398(b) inquiry. 

 

 The second factor is the extent to which, by protective provisions in the judgment, 

by the shaping of relief, or other measures, the prejudice to the LEA might be lessened or 

avoided.  This factor weighs in favor of allowing the case to proceed.  Presuming the Court 

were to grant the writ petition, one potential form of relief would be to remand the matter 

to CalRecycle for reconsideration.  (See FAP, at p. 10:16-18 [prayer for relief including, in 

alternative, order directing CalRecycle to reconsider its decision].)  This minimizes the 

prejudice to the LEA because it would be a party to any rehearing.  Thus, it would appear at 

least feasible for the Court to fashion relief in a manner that would minimize prejudice to 

the LEA. 
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 The third factor is whether a judgment rendered in the person's absence will be 

adequate.  Here, the Court will either deny the petition or grant some form of relief as 

against CalRecycle related to its decision on appeal.  Though the outcome may have an 

effect on the LEA, its absence would not make a judgment against CalRecycle inadequate, 

inadequacy being a different and separate element from prejudice.  (See People ex rel. 

Lundgren, 56 Cal.App.4th at 883 [“Although it is undeniable that the Tribe would be affected 

by the outcome of the court's decision on the issue, the presence or absence of the Tribe 

would not appear to have any direct impact on resolution of the legal issues themselves.”].)  

This factor also weighs in favor of allowing the case to proceed. 

 The final factor, and the one the Court finds to weigh most heavily in favor of 

allowing the case to proceed, is whether the plaintiff or cross-complainant will have an 

adequate remedy if the action is dismissed for nonjoinder. Here, petitioners will have no 

such alternative remedy.  This does not seem to the Court to be an equitable result, 

especially given the similar interests the LEA and CalRecycle have in preserving CalRecycle’s 

affirmance of the LEA’s decision, the adequacy of a judgment despite LEA’s absence, and 

the potential that the Court can shape relief to minimize any prejudice. 

 

III. Conclusion  

 

 The LEA is a necessary party that cannot be joined, but the Court exercises its 

discretion to allow the case to proceed against CalRecycle.  The demurrer is overruled and 

the motion to dismiss is denied. 

  

31.  TIME:  9:00   CASE#: MSN15-1310 

CASE NAME: EVAN EDGAR VS. CALIFORNIA 

HEARING ON JOINDER IN MOTION TO DISMISS 1st Amended PETITION 

FILED 10-13-16 BY KELLER CANYON LANDFILL COMPANY 

* TENTATIVE RULING: * 

 

See Line 30. 

  

32.  TIME:  9:00   CASE#: MSN15-1310 

CASE NAME: EVAN EDGAR VS. CALIFORNIA 

HEARING ON MOTION TO DISMISS 

FILED BY CALIFORNIA DEPARTMENT OF RESOURCES RECYCLING 

* TENTATIVE RULING: * 

 

See Line 30. 
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33.  TIME:  9:00   CASE#: MSN16-1332 

CASE NAME: DAVID McKIM VS. RUSSELL WATTS 

HEARING ON DEMURRER TO CIVIL PETITION of McKIM 

FILED BY RUSSELL V. WATTS 

* TENTATIVE RULING: * 

 

The demurrer to the Petition for Administrative Mandamus is sustained with leave to amend.  

Petitioner holds a judgment, entered on or about April 8, 2015.  On or about April 16, 2015, 

the Clerk of the Court for San Mateo County issued an abstract of judgment.  The judgment 

and the abstract post-date the sale of the property, which occurred on or about 

February 24, 2015.  Petitioner was therefore not a lienholder at the time of the sale, and 

cannot, post-sale, assert a right to the sale proceeds. 

 

Petitioner argues that had the County of Contra Costa advised him of this deficiency, he 

could have obtained an assignment from the judgment debtor before the time to file a claim 

expired.  This theory of estoppel fails.  The County sets forth strict rules for submitting a 

claim.  In Section 3 of its Policy, the County clearly states that “it is the claimant’s sole 

responsibility to timely submit a complete claim…. A claimant may not rely on the 

Treasurer-Tax Collector’s Office to approve or request information to supplement incomplete 

claims.”  Neither the law nor the County’s Policy establish estoppel for Petitioner’s failure to 

file an adequate claim. 

  

34.  TIME: 10:00   CASE#: MSN16-2049 

CASE NAME: PINZA GROUP VS. B. MANN PROPERTIES 

HEARING ON PETITION TO COMPEL ARBITRATION 

FILED 11-01-16 BY PINZA GROUP PROPERTY MGMT. 

* TENTATIVE RULING: * 

 

Appear with proof of service. 
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35.  TIME: 9:01   CASE#: MSC16-01229 

CASE NAME: IOANNOU VS. RICCA  

HEARING ON DEMURRER TO COMPLAINT OF IANNOU 

FILED BY FRANK S. RICCA JR., GEORGIA LUJAN 

* TENTATIVE RULING: * 

 

This matter previously was set for hearing on December 9, 2016. In advance of that 

hearing, the Court posted the following tentative ruling: 

 

No opposition to the demurrer has been filed.  However, the court file does 

reflect a reply to the opposition, suggesting that an opposition was served.  

Plaintiff’s counsel if ordered to appear to show cause why he should not be 

sanctioned for failing to file the opposition.  Assuming good cause is shown, 

the demurrer will be rescheduled. 

 

At the hearing, the Court discharged the show cause order against plaintiff’s counsel, and 

over Defendant’s objection, continued the hearing on this matter to December 16, 2016. 

The Court also granted Plaintiff until the end of the day on December 9, 2016 to (1) file the 

opposition to the demurrer with the Court; (2) serve a file-endorsed copy of the opposition 

on opposing counsel; and (3) provide courtesy copies of the opposition to the Court. 

 

No opposition has been filed, and the Court has not received courtesy copies of any 

opposition. 

 

The unopposed demurrer is sustained without leave to amend. 

 

As a separate and independent basis for sustaining the demurrer, the Court has reviewed 

the merits of both the demurrer and the reply papers that were properly filed with the Court 

and finds that on the merits, the demurrer should be sustained without leave to amend. 

 

Demurring party to prepare an appropriate form of order. 
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36.  TIME: 9:01   CASE#: MSC16-01229 

CASE NAME: IOANNOU VS. RICCA  

HEARING ON MOTION TO EXPUNGE LIS PENDENS AND REQUEST FOR ATTY. FEES 

FILED BY FRANK S. RICCA JR., GEORGIA LUJAN 

* TENTATIVE RULING: * 

 

This matter previously was set for hearing on December 9, 2016. In advance of that 

hearing, the Court posted the following tentative ruling: 

 

No opposition to the motion to expunge lis pendens has been filed.  However, 

the court file does reflect a reply to the opposition, suggesting that an 

opposition was served.  Plaintiff’s counsel if ordered to appear to show cause 

why he should not be sanctioned for failing to file the opposition.  Assuming 

good cause is shown, the motion will be rescheduled. 

 

At the hearing, the Court discharged the show cause order against plaintiff’s counsel, and 

over Defendant’s objection, continued the hearing on this matter to December 16, 2016. 

The Court also granted Plaintiff until the end of the day on December 9, 2016 to (1) file the 

opposition to the motion with the Court; (2) serve a file-endorsed copy of the opposition on 

opposing counsel; and (3) provide courtesy copies of the opposition to the Court. 

 

No opposition has been filed, and the Court has not received courtesy copies of any 

opposition. 

 

The unopposed motion to expunge lis pendens is granted. 

 

As a separate and independent basis for granting the motion to expunge lis pendens, the 

Court has reviewed the merits of both the moving and reply papers that were properly filed 

with the Court and finds that on the merits, the motion to expunge should be granted. 

 

Moving party to prepare an appropriate form of order. 

 

37.  TIME: 9:01   CASE#: MSC16-01229 

CASE NAME: IOANNOU VS. RICCA  

FURTHER CASE MANAGEMENT CONFERENCE  

* TENTATIVE RULING: * 

   

If the tentative rulings set forth in Lines 35 and 36 above are not contested, the case 

management conference is vacated as moot. If either tentative ruling set forth above is 

contested, counsel shall appear personally for the case management conference. 

 

 


